Case and 


NOTES 


LecentT Important. | 


INDEX TO ANNOTATION OF THE 


Comment 


OF 


NTERESTING DecIstons 


Lawyers’ Reports, ANNOTATED 


Lecat News Nores anD FacetTié 








er 
wt 


™ 
Ca 
Monthly. 
paid. 
Tne Lawyers’ Co-OPERATIVE Pub. Co., 
Rochester, N. Y. 


AND COMMENT 
Subscription, 50 cents perannum post- 


Single numbers, 5 cents. 


NEw York, 
79 Nassau St. 


CHICAGO, 
116 Monroe St. 


Entered at postoffice at Rochester, N. Y., as 
second-class nail matter. 


Meanness of Unmanly Men, 


A man who casts upon a woman all the 
blame and punishment of their mutual fault 
gets the contempt of all manly men. Several 
newspapers have recently spoken with great 


and righteous indignation about the common | 
practice of police officers and police courts to | 


arrest and punish women and let men go free 
when their guilt was equal. 
men in power toward women who are in their 
power shames all who havea sense of justice. 


But newspaper men themselves show the most | 


inexcusable and cowardly meanness in this 
respect. A recent newspaper item illustrates 
the common practice by naming and fully 
identifying two young girls arrested for va- 
grancy, and then adding that they are held as 
complaining witnesses in a case against ‘‘ two 
boys,” whose names were withheld. 
a sample of what is done every day. News- 
papers publish the address and particular de- 


scription of the women in such cases but 


; 
suppress all mention of the men who were 


their associates. 
disposition to shield the men, and visit all the 
obloquy on the women, must carry within 
himself a consciousness of his own despicable 
meanness and cowardice. 


This injustice of | 


This is | 


An editor who shows this | 


Public Liars. 


To call a man a,‘‘liar” is usually deemed 
| bad form, but there are men whom no other 
| word can fitly describe. If the word applied 
|to them could only leave a visible brand it 

would be a blessing to the public. 

| The prevalence of public lying, especially 
| for political purposes, constitutes an evil that 
|can hardly be exaggerated. Its worst effect is 
in preventing the correction of other evils. 
| The greatest difficulty in curing political cor- 
| ruption is in ascertaining the facts. Charges 
of corruption produce little impression because 
so many lies are told about honest men that 
the people do not know what to believe. If 
the utterly reckless and malicious charges of 
corruption and evil doing which are made by 
partisans against their opponents for political 
effect could be eliminated so that the majority 
of the people could believe such charges when 
they are made, and distinguish more easily 
between reputable and disreputable public 
men, the problem would be at least half solved. 
Sut in every party there are those who are so 
malicious in their attacks upon the opposing 
party that they make charges of corruption 
that are baseless. Men who profess to stand 
for the highest morality, and who are very 
[free in their denunciation of others whom 
they deem less conscientious than themselves, 


lare often the most unjust, reckless, and un- 
truthful in their attacks upon political oppo- 


/nents. Even when they believe what they say 
| their belief constitutes no justification in law 
| or morals for false assertions based on mere 
ere or rumor. Those who profess to 
regard the ten commandments often seem to 
forget the command that they shall not bear 


false witness. So many public speakers and 
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journals indulge in misrepresentation of their 
political opponents, and even resort to shame- 
lessly false accusations, that easy-going con- 
sciences are half ready to justify the practice. 

There is far too much toleration of this evil. 
People of all parties are too often inclined to 
pat their own liars on the back while they are 
outraged at the iniquity of their untruthful 
opponents. Every man who wishes to enjoy 
self-respect may well ask himself somewhat 
pointedly if he is ready to repudiate a political 
lie when told in the interest of his own party. 


- 


The Consent of the Governed. 


The theory that just powers of government 
are derived from the consent of the governed, 
though its use for the epbemeral purposes of 
the recent political campaign is now over, 
needs careful and candid consideration. Pro- 
mulgated by the Declaration of Independence, 
it comes to Americans with historic and pa- 
triotic associations that well nigh insure its 
acceptance without challenge. But an analy- 
sis and test of the theory will surely show that, 
however true it may have been as applied to 


the claims of the American Colonies in 1776} 


to independence, it is far from true when as- 
serted as a sweeping and fundamental principle 
of government. 

As applied to single individuals, the propo- 
sition is so obviously absurd that it needs no 
comment. 


consent. Every man who is born into a na- 
tion has to submit to its government whether 
he wishes to do so or not. 

As applied to particular classes of people, 
the proposition is equally absurd. 
are governed in families without asking their 


consent, and are subject to the laws of the 
state, though they have no part in making 
This is on the theory that they are 


them. 
incapable of self-government. 


The government of women is in nearly all | 
countries, and in nearly all the states of this 
The 
grounds on which men have assumed the 
power to govern them without allowing their 
participation or asking their consent might be 
variously stated, but the fact that women as 
well as children are subject to government 
without giving their consent to it is incon- | 


country, exercised without their consent. 


testable. 


The minority of the men, even in a republic, 
also have to be subject to government by the | them. 
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Justice in the very nature of things | 
has to be enforced against those who do not | 


Children | 







| majority, whether they consent to it or not, 
| and even against their bitterest opposition. 

| These illustrations are sufficient to show 
| that the consent of the governed cannot pos- 
sibly be adopted as a condition of just govern- 
| ment anywhere over any individuals or classes 
so long as they constitute a minority of the 
| peenibe within the jurisdiction of any estab- 
| lished government. 

| The idea that such minority of the people 
| have in fact given their consent to be gov- 
|erned by becoming members of the nation is 
a sheer fiction, involving the assumption that 
people choose the place of their birth. Even 
if consent to a particular government may 
have been given by one’s ancestors, their 
right to bind him by such consent remains to 
be established. 

There is a fallacious appearance of justice 
in this theory of the consent of the governed 
which induces many people to accept it at 
once as a general principle, without tiinking 
deeply enough to see its superficiality. Its 
fatal weakness may be shown by a single 
illustration. In a locality where there is no 
constituted government or established law, 
and where each man is on a level with every 
other with respect to authority, if a majority, 
| by means of all necessary force, should com- 
pel any pestilential fellow among them to 
observe the decencies of civilized life, and 
refrain from disturbing the peace or out- 
raging the moral sentiment of the respectable 
portion of the community, they would in so 
doing be justified in the minds of sensible 
people everywhere. Yet they would be act- 
ing without any consent of the governed, 
express or implied. 

It is only as between different nations, 
races, or tribes that most people would deem 
the theory applicable. But the same etbical 
principles seem to have operation between 
tribes or races as between different individ- 
uals. We have Indian tribes still inhabiting 
this country, who have never given any free 
consent to be governed by the whites. Con- 
ceding that our government may have some- 
times been mistaken in its policy toward 
them,—conceding that in many instances it 
may have wronged them,—yet few reasoning 
persons will deny that it is right for the 
United States government to exercise some 
authority over the Indian tribes, even without 
their consent, whenever those tribes are too 
savage or uncivilized to govern themselves 
without danger to the communities about 
If it is right to govern even the most 
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savage tribe of Indians without their consent, 
the dogma that a just government depends 
upon the consent of the governed is certainly 
not true. 

To formulate a clear and simple rule for 
determining when men may justly govern 
others without their consent may be difficult, 
but it is probably not more so than to state 
the extent and limits of the rightful power of 
the majority to govern the minority. It may 
doubtless be truthfully said that a govern- 
ment of a dependent people will be tyranny 
unless it is an embodiment and manifestation 
of justice exercised for the benefit of those 
who are governed. Though it may be just 
without their consent, it will be unjust unless 
it recognizes their right to the largest measure 
of freedom and of self-government which 
they can safely exercise. 


—_— 


Confusion of the Doctrines of Assumed 
Risks and Contributory Negligence. 





The obvious distinction between the defense 
of contributory negligence and that of an 
assumption of risks has very strangely been 
overlooked, ignored, or denied in a very large 
number of cases. The theory of an assump- 
tion of risks unmistakably rests upon an im- 
plied agreement of the servant to accept the 
responsibility for dangers that he knows to 
exist. The theory of contributory negligence, 
on the other hand, is independent of any ele- 
ment of contract. It seems perfectly plain 
that an employee’s agreement to take the 
risks of work is entirely separate and distinct 
from the question of his imprudence or fault 
in doing the work. Yet there has been great 
confusion in the use of these terms. It is not 
creditable to courts or lawyers that the bound- 
ary line between these defenses has been so 
frequently obscured or broken down. 

The practical difference between these de- 
fenses is very material. If the risk which 
resulted in the injury was oue that the serv- 
apt had impliedly agreed to assume, it matters 
not whether he was careful or negligent in 
the performance of his work. It is only 
when he has not assumed the risk that it 
becomes material to inquire whether or not he 
has been negligent. Yet the courts have in 
some cases fallen into such looseness of ex- 
pression, if not of thinking, as to set up the 
servant’s duty to use care as a standard by 
which to test the fact of his assumption of the 
risks. They have even said, in substance, 
that a servant assumes the risk of known 
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dangers if he fails to use due care. Some- 
times the courts have spoken of the distine- 
tion between these two defenses as too subtle 
to be of any practical importance, but, since 
one defense is based on contract and the other 
upon negligence, the distinction does not seem 
too subtle for practical application. The mass 
of cases on this subject, as analyzed in a note 
in 49 L. R. A. 33, includes many in which 
these defenses have been very clearly distin- 
guished, but shows also the surprisingly large 
number of cases in which the practical identity 
of the defenses has been asserted. The entire 
abolition of the defense of assumption of 
risks would render the law more humane and 
possibly more just, but so long as both de- 
fenses are recognized it is unfortunate to have 
them confused. 





- 


Risks of Buying Bill of Lading. 


A revolutionary doctrine declared by the 
Texas court of civil appeals in the case of 
Landa v. Lattin, 19 Tex. Civ. App. 246, 46 8S. 
W. 48, has recently been adopted by the su- 
preme court of North Carolina in the case of 
Finch v. Gregg, 35 8. E. 251, 49 L. R. A. —, 
holding that an assignee of a bill of lading 
with draft attached, who receives payment of 
the draft, will be liable for a return of the 
money if the property proves defective. The 
decision seems to be based on the theory that 
the assignee stood in the shoes of the assignor, 
with the same rights and the same liabilities, 
The case of Landa 0. Lattin expressly declared 
this, and held the assignee who received pay- 
ment of the draft liable for breach of warranty 
on the goods. The Texas case seems to be 
unprecedented, and the North Carolina case 
seems to have followed it asa precedent with- 
out going very fully into the principles in- 
volved. 

Irrespective of any negotiable quality of the 
drafts purchased in these cases, the doctrine 
that the assignee of the bill of lading is sub- 
ject to the same liability as his assignor seems 
clearly untenable. While the courts so de- 
clare they could hardly intend to follow that 
doctrine out to its full extent. The assignee 
of the bill of lading is not a party to the war- 
ranty, and there is nothing to indicate any in- 
tention to assume any liability upon the war. 
ranty. The absurdity of holding him so 
liable is well illustrated by applying to him 
the rule as to the measure of damages on 
breach of warranty. It is conceivable that a 
sudden rise in the price of the goods after the 
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contract of purchase, and other circumstances, 
might make the damages for breach of war- 
rapty in case the goods prove wortbless amount 
to far more than the purchase price which the 
assignee of the bill of lading has advanced 
and afterwards received from the consignee 
while the seller of the goods would be liable 
for the full measure of the damages on his |} 
breach of warranty even if they were double 
the purchase price. It would be grossly un- 
just to hold the assignee of the bill of lading, | 


who is not a party to the warranty, liable for 


| 
anything more than the amount that he h - 
received from the consignee. If the assignee 

is liable to him at all it must be, not on breach 


of warranty, but for having received money 


which it is inequitable for him to retain, and 
the measure of his liability must be limited by 


the amount so received. No question as to 
his liability for anything more than the amount 
received was involved in either of these cases, | 
and neither court seems to have had sucha 
possibility in mind. 

A question of far greater importance to the 
commercial world is as to the right to recover 
back payments of negotiable drafts made by 
a consignee to a bona fide holder who bas 
taken them with bills of lading attached. The 
eifect of the negotiable character of the drafts 
purchased is not discussed in either of the 


cases above mentioned, but in each case we 
are left toinfer that the drafts purchased were 
the usual negotiable instruments called by 
that name. If they were so, these decisions 
A considerable 
number of cases, both English and American, 
which are reviewed in a note to the case of 
Finch v. Gregg, 49 L. R. A. —, have fully 
established the principle that, after a good- 
faith purchaser of a negotiable draft with bill 
of lading attached has obtained an acceptance 


are unquestionably wrong. 


or payment thereof from the consignee, he is 
entirely unsffected by any equities originally 
existing between the consignee and the seller 
of the goods. The different doctrine which 
the Texas and North Carolina cases declare 
would not only destroy all the value of a bill of 
lading as security for a draft, but would make 
it a perilous thing to touch, as one who should 
take it might find that it brought him an un- 
expected liability to damages for the amount 
of the draft on account of some breach of a war- 
ranty of which he had no knowledge, but 
which had been made by his assignor. But 
that doctrine is as clearly opposed to settled 
principles of law as it is to the usages of busi- 
ness, | 
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Among the New Decisions. 


Appeal. 


The abatement of a divorce proceeding by 
the death of the appellant pending an appeal 
is held, in Begbie v. Begbie (Cal.) 49 L. R. A. 
141, to terminate the power of the court over 
costs, under a statute which makes costs de- 
pend upon a judicial determination of the 
action. 

A constitutional amendment giving the su- 
preme court jurisdiction in all cases, both of 
the law and the facts, 1s held, in Cuassard 2. 
Tracy (La.) 49 L. R. A. 272, to require the 
remanding of a case which was pending on 
appeal when the amendment was adopted, but 
in which the record did not present the evi- 
dence or any agreed statement of facts. This 
was done in order that on a second trial the 
testimony could be reduced to writing and 
give opportunity for the supreme court to dis- 
charge its constitutional duty of judging the 
facts as well as the law of the case. 


Bailment. 


The negligence of a gratuitous bailee of a 
mule while using the animal for the very pur- 
pose for which it was loaned is held, in lilinois 
Central R. Co. ov. Sims (Miss.) 49 L. R. A. 322, 
to be imputable to the owner so as to prevent 
bis recovery against a third person whose 
negligence, combined with that of the builee, 
caused the mule’s death. 


Banks, 


The liability of bank directors for deposits 
received after they knew the bank to be in- 
solvent or in failing circumstances is held, in 
Utley v. Hill (Mo.) 49 L. R. A. 823, not to 
extend to deposits received when they actually 
believed it to be solvent, merely because they 
neglected to investigate or keep posted as to 
its affairs. The case also holds that false 
| Statements in a report to the state department 
would not make the directors liable to a com- 
mon-law action for deceit in favor of one who 
deposited in reliance on the report, if the state- 
ments were made in good faith, believing them 
to be true, 


Bills and Notes. 


| On the question of the effect of an agreement 
,to pay current exchange in an instrument 
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otherwise negotiable, as to which there has | 
| 


been much conflict in the authorities, as shown 


in a note in 27 L. R. A. 222, it is held, in 
Clark v. Skeen (Kan.) 49 L. R. A. 190, that 
the stipulation is not fatal to the negotia- | 
bility. 

Bonds. 





An action for money had and received, in 
favor of a bona fide purchaser of municipal 
bonds issued without authority to a railroad 
corporation of another state in payment of a 
stock subscription which the municipality had 
no power to make, is held, in Traveler's Ins. 
Co. v. Johnson City (C. C. App. 6th C.) 49 L. 


R. A. 123, not to be maintainable against the 


~O, 


city, although the proceeds of the bonds were | 
used in constructing tracks and a depot in the | 


city, and it has received stock certificates, while 
it might have lawfully issued such bonds to a 
domestic corporation in payment of a stock 
subscription. 


Carriers. 


A carrier directly or impliedly inviting a 
passenger to alight at a place where he must 
cross a railroad track in order to leave the 
carrier’s premises is he ld, in Chesapeake & O. 
R. Co. ve. King (C. C. App. 6th C.) 49 L. R. 
A. 102, to be under an implied agreement that, 
in using that mode of egress trains will not | 
be so operated as to make the exit dangerous, 
and the passenger is not required to use the| 
same deyree of care which he would be obliged | 
to exercise in crossing the railroad track if be | 
were not a passenger, 

A passenger who went upon a boat at a} 


A carrier refusing to receive goods offered 
for shipment to a point beyond its own line, 
on the ground that it had an agreement with 
another carrier preventing it from doing so, is 
held,in Seasongood v. Tennessee & O.R. Transp. 
| Co. (Ky.) 49 L. R. A. 270, to be liable for its 


refusal. 
A dangerous practice of mail agents of 


| throwing the mail from a moving train so as 


| to endanger persons on the railroad premises, 
is held, in Shaw v. Chicago & G. T. R. Co. 
(Mich.) 49 L. R. A. 308, to make the railroad 
company liable to an intending passenger who 
was on the railroad platform, and who was 
injured by a mail bag thrown against him, if 
the carrier had knowledge of the dangerous 
practice, and had allowed it to continue. 

A parent entering a railroad train with a 
child non sui juris, but old enough to be re- 
quired to pay fare, is held, in Braun 2. North- 
ern Pac. R. Co. (Minn.) 49 L. R. A. 319, to be 
| under an implied contract to pay the child's 
| fare, and on refusal to do so liable to be ex- 

pelled from the train with the child, even 
| though the parent offers to pay his own fare, 
or on refunding it to him if he has paid it. 


Conflict of Laws. 





The rule that the law of the place where 
| death occurs, and not where the accident hap- 
| pens, governs in an action for death by wrong 
| ful act, is applied in Rusdell v. Compagnie 

| Générale a (C. C. App. 7th C.) 

49 L. R. 2, to the death of a passenger on 
| the sein seas by drowning, and it is held 
necessary to prove that the drowning was up- 
on the vessel, in order to make the law of the 
flag under which the ship was sailing govern 


wharf, and sat down and went to sleep in the the liability. 


cabin, knowing that blasting was being done 
by contractors near by, is held, in Smith 2, 
Day (C. C. App. 9th C.) 49 L. R.A. 108, 


assumed, as ag 


to have 
ainst such contractors, all. the 
risks necessarily incident to the work, if pros- 
ecuted with 


skill and reasonable care, while 
his contributory negligence is held to be a 
question for the jury. 

A lien of a common carrier for charges 
upon property is held, in Caye v. Fabel (Ky.) 
49 L. Rh. 251, not to be defeated by an as- 
signment for the benetit of creditors made by 
the owner of the property shipped ; and a de- 
livery to the assignee by the carrier is held to 
be for the benefit of all creditors, including 
the carrier, according to their respective in- 
terests, preserving the carrier's right to be paid 
out of the proceeds of the property. 
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Constitutional Law. 





A municipal ordinance making it a misde- 
meanor for a woman to go iuto any building 
where liquor is sold, or to stand within 50 feet 
of such building, is held, in Gastineau v. 
Com. (Ky.) 49 L. R. A. 111, to be void as an 
unnecessary interference with individual lib- 
erly. 

An ordinance making it unlawful for any 
person to associate, escort, converse, or loiter 
with any female known as a common prosti- 
tute, either by day or by night, upon any of 
the streets or alleys of a city, except her hus- 
band, father, brother, or other male relative, 
is held, in Hechinger 0. Maysville (Ky.) 49 
L. R. A. 114, to be an unconstitutional inter- 
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ference with personal freedom, since any per- 
son should be allowed to converse with her 


long enough to transact any necessary and | 


legitimate business. It is also held that there 
is no reason for exempting any other male 
relative than the husband, father, or brother, 
or for failing to give her mother or sister 
the same privilege allowed to the father or 
brother. 


The lien given to a subcontractor, material- | 


man, or laborer, irrespective of any notice of 
the claim or of the state of account between 
the owners and contractor, is held, in High- 
tower ov. Bailey (Ky.) 49 L. R. A. 255, not to 
be an unwarrantable interference with the 
right to make contracts, or a taking of one 
man’s property to pay the debt of another 
without giving any day in court, when it is 
applied only to future contracts. 





Corporations. 


A nonresident holder of stock in a corpora- 
tion is held, in Howarth v. Lombard (Mass.) 
49 L. R. A. 301, to be bound by the action of 
the court in appointing a receiver for the 
company, and determining the amount neces- 
sary to satisfy the statutory liability of stock- 


holders for its debts, and liable to an action | 


in his own state by a foreign receiver to 
whom the statute has given legal title to the 
funds to be realized from the stockholders. 


A statute permitting each stockholder of a} 


corporation to cumulate his votes upon any 
one or more candidates for directors is held 
by the Supreme Court of the United States in 
Looker v. Maynard, Advance Sheets U. 8. 
21, to be within the power reserved by the 
state Constitution to its legislature to alter, 
amend, or repeal future acts of incorporation, 
and therefore not an impairment of the obli- 
gation of the contract between the state and 
the corporation. 





Criminal Law, 





The right of the state to appeal ‘‘upon a 
question reserved by the state” in a criminal 
case is held, in State v Rook (Kan.) 49 L. R. 
A. 186, to include a case in which a person 
who had not actually been previously in jeop- 
ardy was discharged by the court on a plea of 
former jeopardy. 





Damages. 


Damages for injuries caused by fright or 
shock resulting from a bodily injury in con- 
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nection with a railroad collision, an accom- 
panying explosion, fire, and wreck of cars, 
and the surrounding circumstances directly 
connected therewith and solely attributable 
thereto, are held, in Denver & R. G. R. Co. o. 
Roller (Cal.) 49 L. R. A. 77, to be properly 
included in a recovery of the damages sus- 
tained in the accident, and recoverable under 
general allegations as to bodily pain and 
mental anguish, although the court recog- 
nizes the rule that damages cannot be re- 
covered for mere fright alone unconnected 
with any bodily injury. 





Domicil. 





A woman who places her husband in a 


{home for incurables, with his expenses for 


life and for burial paid, is held, in Re Wickes 
(Cal.) 49 L. R. A. 138, not to acquire thereby 
a separate domicil which will give jurisdic- 
tion to a probate court, notwithstanding a 
statutory provision that in actions for divorce 
the presumption of law that the husband's 
domicil is that of the wife does not apply. 





Dower. 


The right to dower, which a former wife 
divorced without alimony is given by statute 
if she is the innocent party, is held, in Brown’s 
Appeal (Conn.) 49 L. R. A. 144, not to exist 
in favor of any former wife of a man who 
had another lawful wife living at the time of 


| his death, where the provisions of the statute, 


all taken together, show an intent to give 
dower only to the lawful wife surviving, 
if any. 





Evidence. 


The presumption against suicide is held, 
in Standard Life & Acci. Ins. Co. 0. Thornton 
(C. C. App. 6th C.) 49 L. R. A. 116, to be 
dgcisive of the case until overcome by testi- 
mony, where a passenger on a sleeping car 
disappeared from it in the night, and the 
next morning was found dead upon the track 
between the rails, with his overcoat on, under 
circumstances which excluded every hypothe- 
sis except suicide or accident. 

An admission of contributory negligence, 
made by an injured person who subsequently 
dies from his injuries, is held, in Georgia R. & 
B. Co. v. Fitzgerald (Ga.) 49 L. R. A. 175, to 
be admissible in evidence for the defendant 
on the trial of an action brought by the widow 
of the deceased for damages on account of 
his death. 
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Executors. decision is reversed in 178 U. S. 347, 44 L. ed. 
— | 1097, on the ground that both parties, with 
Sureties upon an executor’s bond, although | knowledge of all the facts, had agreed to 
the executor is insolvent, are held in Judge of | abandon the contract. 
Probate v. Sulloway (N. H.) 49 L. R. A. 347, | Policies of insurance made in another state, 
to be liable for the payment of his personal | where the applicant resides and where the 
dcbt to the testator, where the statute makes | policies are delivered to him, are held, in Mu- 
such debt assets for which the executor must | tual Life Ins. Co. ». Dingley (C. C. App. 9th 
account as if it were a debt of any other person, | C.) 49 L. R. A. 132, to be subject to the stat- 











Ferries. 

A ferry established by numerous persons 
who buy ferry boats and hire a person to run 
the ferry within limits for which an exclusive | 
franchise has been granted to another party | 
are held, in Warren v. Tanner (Ky.) 49 L. R. 
A. 248, to be guilty of violating that exclusive 
privilege, although their ferry is established | 
exclusively for themselves and their families, | 


ute of New York, where they are made, exe- 
cuted, and payable in that state and the pre- 
miums are to be paid there, and they contain a 


| waiver of the service of notices required by 


statute. 
A rider on the margin of a policy of marine 


| insurance with the words ‘‘ Free of particular 


average, but liable for absolute total loss of a 
part if amounting to 5 per cent,” is held, in 
Washburn & Moen Mfg. Co. 0. Reliance Ma- 
rine Ins. Co. Advance Sheets U.S. 1, to be in 


| part materia with a memorandum by which 


Flag. 





A state statute forbidding the use of the 
national flag for advertising purposes is held, 
in Rubstrat v. People (Ill.) 49 L. R. A. 181, to 
be an unconstitutional interference with the | 
privileges and immunities of citizens of the 
United States, and beyond the range of the po- 


lice power of the state, while a discrimination 
by permitting the use of the flag for public or 
piivate exhibitions of art is also held invalid. 


Husband and Wife. 


Evidence of the intemperate habits or con- 
dition of a husband or wife subsequent to the 


commencement of an action for divorce is | 
held admissible in Allen v. Allen (Conn.) 49 | 


L. R. A. 142, where the divorce was sought 
for habitual intemperance, since, divorce be- 
ing something which concerns the state 


a condition existing at the very time when the 
divorce is granted. 


Insurance. 


A state statute requiring notice of accrual of 
premium before forfeiture for nonpayment 
of a life insurance policy is held, in Mutual 


goods are ‘‘warranted by the assured free from 


average ubless general,” and to constitute a 
qualification of the memorandum so that, in- 


| stead of limiting the liability to an actual total 


loss, it permits recovery for an actual total loss 
of part. The rule as to constructive total loss 
where damages exceed 50 per cent is held in- 
applicable. 


Judgment. 

A judgment for money, and for the foreclos- 
ure of a mortgage upon real estate against a 
deceased defendant who had theretofore been 
duly served with process, is held, in Kager ®. 


| Vickery (Kan.) 49 L. R. A. 153, to be void, 


although the fact of death does not appear 
upon the record, and to be collaterally im- 
peachable by heirs who were not parties to the 


| foreclosure and who sue for the land. With 
| this case the great number of authorities on 
ae “se | the effect of judgment entered against a dead 
well as the parties, it can be granted only for | 
| 


person are collected and analyzed, showing the 
conclusions at which the courts have arrived. 


Master and Servant. 





A teamster of experience, who proceeds to 
work with short lines after complaining of 
their insufficiency without receiving any 


Life Ins. Co. v, Hill (C. C. App. 9th C.) 49 | promise to remedy their defects, and contin- 


L. R. A. 127, to be applicable and controlling, 
notwithstanding statements of the assured that 


muy consider the policy forfeited; but this 


he cannot pay premiums and that the company | 


ues to use them for nine months, is held, in 
Limberg v. Glenwood Lumber Co. (Cal.) 49 
L. R. A. 33, to assume thereby the risk attend- 
aut oa the use of such lines, 
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Money in Court, 


A balance of the proceeds of a sale of at- | 
tached perishable property, remaining in the | 
hands of a clerk of the court after payment of 

an execution in favor of the plaintiff, is held, 

in Allen ov. Gerard (R. I.) 49 L. R. A, 351, to| 
be exempt from garnishment by a creditor of 
the defendant, for the reason that the clerk | 
continues to be the legal custodian of the | 
money in his official capacity under_control 
of the court, 





Pleading. 


A judgment recovered in another state pend- 
ing an action is held, in Swedish American 
Nat. Bank o. Dickinson Co. (N. D.) 49 L. R. 
A. 285, not to present a fact which can be set 
up by supplemental complaint because the | 
rendition thereof constitutes a bar to the fur- 
ther prosecution of the action. 








Principal and Surcty. 





One signing a note as surety at the request 
of the principal debtor, under the signatures 
of several makers, is held, in Wheeler e. Trad- 
ers’ Deposit Bank (Ky.) 49 L. R. A. 315, thereby 
to guarantee the genuineness of such signa- | 
tures to an innocent payee, and therefore the 
forgery of one of the signatures does not re- 
lease him from liability. 





Railroads. 





A duty of care to avoid injury to trespassers 
on a railroad track is held, in Cleveland, C. C. 
& St. L. R. Co. v. Tartt (C. C. App. 7th C.)} 
49 L. R. A. 98, not to arise until those in 
charge of a train have discovered the presence | 
of such trespassers on or dangerously near the | 
track, and have reasonable cause to believe | 
that injury to them will result unless the train 
is arrested. Liability does not arise merely | 
because their presence might have been sooner 
discovered, and the train is runping at an un- | 
lawful speed. 





Religious Societies, 


The «.tion of the majority of a board of 
trustees of a religious corporation is held, in 
Thompson v. West (Neb.) 49 L. R. A. 337, in- 
competent to bind the society without notice 
to, or participation therein by, the other mem- 
bers of the board; and the powers of the society 
to acquire or hold real estate are held to bel 
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limited to purposes which will promote the 
object of itscreation, A contract to purchase 
real estate as a speculation is, therefore, held 
to be ultra vires and void. 





Removal of Carses, 


The probate of a will is held, in Wahl o. 
Franz (C. C. App. 8th C.) 49 L. R. A. 62, not 
to be ‘‘a suit of a civil nature at common law 
or in equity,” within the meaning of the act 
of Congress providing for the removal of 
causes to a Federal court either from a pro- 
bate court or on an appeal therefrom for 
trial de novo, 





Schools. 


A statute providing that pupils outside the 


| limits of a high-school district in the state may 
| 
jattend such schools free of charge to them, 


and that for their tuition an arbitrary sum 
shall be paid to the district out of the general 
fund of the county, which may fall below or 


}exceed the cost of such tuition, is held, in 


High School District ». Lancaster (Neb,) 49 


| L. R. A, 348, to be in contravention of we 


constitutional provision requiring uniformity 
of taxes in respect to persons and property 
within the jurisdiction of the body imposing 
them. This is on the ground that the taxpay- 
ers in the school district, being compelled to 
pay their pertion of the county tax, and in 
addition thereto to pay all the deficiency that 
there may be in the cost of the tuition of the 
nonresident pupils, may be unfairly burdened. 





Set-Off 





One who has recovered a judgment for dam- 
ages on account of the breach of a contract, 
and is afterwards sued by an assignee of the 
other party, who has become insolvent, for 
the price of the goods covered by the con- 
tract, is held, in Bacon v. Reich (Mich.) 49 
L. R. A. 311, to be entitled to set off against 
such assignee his original claim for damages, 
as to which the assignee was in privity, al- 
though he could not set off the judgment 
against him because of a lack of privity. The 
doctrine of merger is denied application to 
defeat this right. 





Taxes, 


A charity confined exclusively to the mem- 
bers of the Masonic order and their families, 
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| 
or to the widows and children of deceased | name for such waters until it had become a 
members, is denied, in Newport v. Masonic | generic name is held not to show an abandon- 
Temple Asso. (Ky.) 49 L. R. A. 252, exemp- | ment of his rights, if he made every effort in 
tion from taxation as a ‘* purely public char- | his power to put a stop to their use of it. But 
ity.” | his rights are held to be defeated by laches 
An agreement by a municipality to pay the| when, by twenty years of inaction, he per- 
taxes assessed against a water company in re- mitted the use of the word by infringers in 
turn for a supply of water, which constitutes | this country, acting under licenses from the 
an adequate consideration for the agreement, | government of his own country, until the 
is held, in Maine Water Co. v. Waterville | name had become a generic one. 
(Me.) 49 L. R. A. 294, not to constitute an 
unconstitutional exemption from taxation. 








Trial, 


The absence of a judge from a courtroom 
for a brief space of time while the trial is in 
| progress is held, in Horne v. Rodgers (Ga.) 
49 L. R. A. 176, insufficient for reversal of 
the judgment, where the evidence demands 
it is enacted” is held, in Halbert >. San Saba | the Ventiet (as: sendened, and: thats Was 80 


Springs Land & L. Asso. (Tex.) 49 L. R. A. | Tequest to suspend the trial, no objection to 


= coi : |his absence, and no motion for a mistrial 
193, to require the expiration of ninety full | s 5 
upon his return, 


days after the adjournment before the act | 
takes effect. 

Time ‘‘until” a certain day, within the 
meaning of an order of court, is held, in Con- An election contest to determine the right 
way v. Smith Mercantile Co. (Wyo.) 49 L. R. | to the office of governor and lieutenant gov- 
A. 201, to include or exclude the day men- | ernor is held, in Taylor o. Beckham (Ky.) 49 
tioned according to the intention of the court, | L. R. A. 258, to be lawfully determined by 
which may be inferred from the subject-mat- | the legislature, where the Constitution makes 
ter and other considerations. | that the sole tribunal, although it proceeds 








Time. 





A constitutional provision that a statute 
shall not go into force ‘‘until ninety days | 
after the adjournment of the session at which | 





Voters and Elections, 








The day on which a bill is presented to the | 
governor for his signature is held, in State er rel. | 
State Pharmaceutical Asso. v. Michel (La.) 49 | 
L. R. A. 218, to be excluded in the computation | 
of the five days allowed for a veto, but the last 
day of the specified period is to be computed. 





Trademarks, 





The word ‘‘Hygeia” as indicating the 
name of the mythological goddess, is held, in 
Hygeia Distilled Water Co. ». Hygeia Ice Co. 
(Conn.) 49 L. R. A. 147, not to be so merely 
descriptive of the quality of goods, such as 
ice or distilled water, as to prevent its pro- 
tection as a trademark; but it is held that the 
trademark will not prevent the use of the 
word in its natural signification of healthful- 
ness, as part of the corporate or business 
name of a rival. & 

The name ‘‘ Hunyadi,” being neither de- 
scriptive nor geographical, but purely arbi- 
trary and fanciful, as applied to medicinal 
waters, is held, in Saxlehner v. Eisner & M. 
Co. Advance Sheets U. 8.7, to be the proper 
subject of a trademark, and the owner’s failure 
to prevent others from using the word as a 


under a statute by referring the matter to a 
board, the report of which it receives before 
determining the contest, where it does not 
appear that the legislature did its duty, and 
had before it such evidence as was satis- 
factory to it in making the final determi- 
nation. 

An action against election officers to recover 
damages for the rejection of a vote for a 
member of Congress is held, in Wiley 0. 
Sinkler, Advance Sheets U. S. 17, to be 
within the jurisdiction of the circuit court of 
the United States, where damages are laid at 
the sum of $2,500, as the amount recoverable 
in such a case is peculiarly for the jury, and 
the right is founded upon the Federal Con- 
stitution. 


———_ > —___—_. 


New Books. 


‘““The Lawyer’s Alcove.” Poems by the 
Lawyer, for the Lawyer, and about the Lawyer. 
Edited by Ina Russelle Warren. Introduc- 
tion by Chauncey M. Depew. (Doubleday, 
Page & Co., New York.) 1900. 1 Vol. 
$2.50. 

This is a handsome volume of nearly 800 
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large pages, with a great variety of verses, 
humorous and otherwise, from authors who 
are famous or otherwise. - The book has some 
fine illustrations, and is a handsome ornament 
to a lawyer's library. 
‘**Roads and Streets.” 


napolis, Ind.) 1900. 1 Vol. $6. 

‘“‘An Exposition of the Principles of Estop- 
pel by Misrepresentation.” By John 8. 
Ewart. 
1900. 1 Vol. $5. 

“*State and Federal Control of Persons and 
Property.” By Christopher G. Tiedeman. 


(The F. H. Thomas Law Book Co., St. Louis, | 


Mo.) 1900. 2Vols. $12. 


‘““The Law of Waters.” By John M. |} 


Gould. 3d ed. 
1 Vol. $6. 

‘*Taxation in Missouri.” By Frederick N. 
Judson. (E. W. Stephens, Columbia, Mo.) 
1900. 1 Vol. $3. 

This book is not merely a statement of the 
provisions of the tax laws of Missouri, but 
contains an elaborate discussion of the ques- 
tions involved in the taxing system of a repre- 
sentative American state. The larger part of 


the work is a presentation of the existing | 


law of Missouri and the practice under it. 
The latter part, discussing the taxation of the 


future, goes into the principles and considera- | 


tions that ought to govern in laying taxes. 





Leading American Elementary Works 
Issued since January lst, 1900, 


Abbott. Civil Trial Brief, 2d ed....- $4.50 
Abbott. Trial Evidence, 2d ed....... 6.50 
Andrews. American Law__... ....-- 6.50 
Black. Law and Practice in Accident 


Cobbey. 
Conyington. The Organization and 
Management of Business Corpora- 


CE GENUS sere ae ee eaukees 1.50 
Elliott. Private Corporations, 3ded.. 5.00 
Elliott. Law of Roads and Streets, 

Se OE waiictess: owdemesanueucuas 6.00 


Ewart. Estoppel by Misrepresentation 5.00 
Freeman, Law of Executions, 3d ed., 


© Wc ncan cree aaececke were 18.00 
Gould. Waters, $0 ef. .........c0ce 6.00 | 
Joyce, Electric Law........-------- 6.50 | 
Keasbey. Electric Wires in Streets 

and Highways, 2d ed_..........--. 4.00 | 
L:wis. Eminent Domuin, 2d ed., 


TP isa ii cae a rate -- 12.00 


By Byron K. &} 
Wn. F. Elliott. (Bowen-Merrill Co., India- | 


(Callaghan & Co., Chicago, III.) | 


(Callaghan & Co.) 190U. | 


Law of Replevin, 2ded.....  6.00| 


' 


McAdam. Landlord and Tenant, 3d 


D  Qig TRA cecudanauntiay owe cad $ 12.00 
| May. Insurance, 4th ed., 2 vols...... 12.00 
Robinson. Elementsof American Ju- 
risprudence, cloth...............<. 3.00 
Russell. Police Powers of the State, 
| - MI alee pit anes ee ee 2.50 
|Schouler. Wills, 8d ed.............. 5.50 


Selover. Negotiable Instruments Law, 


GO sis So cdaccstdeenuaosers 4.00 
Taylor. The Law in Its Relation to 
Piiyeidians, cloth... «055.266. <- -- 2.00 


Tiedeman. State and Federal Control 
of Persons and Property, 2 vols. _._- 12.00 





Underhill. Law of Wills,2 vols. .... 12.00 
| Walton. Civil Law in Spain and Span- 

Se RS 5 isos candesasee 6.25 

Zane. Banks and Banking_.......-- 6.00 


'Reeent Articles in Caw Journals 
and Reviews. 


“The Doctrine of Anticipatory Breach of 
Contracts, Theoretically and Historically Con- 
| sidered.”—21 National Corporation Reporter, 
65, 92, 125, 156. 

‘*The Nature of the Liability of Share- 
holders of a Corporation, under Statute Im- 
posing a Liability Additional to That for 
Stock Subscribed.”—39 American Law Reg- 
ister, N. S. 586. 

‘*Change of Sovereignty of a People and 
the United States Constitution.”—39 Ameri- 
can Law Register, N. 8. 580. 
| ‘*The Old Treaty and the New.”—39 
American Law Register, N. 8. 569. 

“Statutory Rights of Beneficiaries of In- 
surance Policies." —36 Canada Law Journal, 
249. 

‘“‘ Negligence in Relation to Privity of Con- 
tract.”--36 Canada Law Journal, 178. 

‘*Contraband and the American Civil War 
Cases.” —36 Canada Law Journal, 73. 

‘The Law of Options.”—36 Canada Law 
Journal, 521. 

‘* Hired Vehicles and the Relation of Mas- 
ter and Servant.”—22 Australian Law Times, 
44, 

‘*The Manuscripts of the ‘ Year Books.’ ”— 
20 The Green Bug, 533. 

‘*The Extinguishment of Easements.”—20 
Canadian Law Times, 279. 

“Validity of Judgments Rendered in a 
| Foreign State without Personal Service of 
| Summons,”—51 Central Law Journal, 265. 


| 
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“A Correct Basis for Corporate Taxation.” 
—8 American Lawyer, 394. 

‘‘ The Torrens System.”—8 American Law- | 
yer, 896, 466, 

“The Unconstitutionality of Assessment of | 
Private Property by a Front Foot or Area 
Rule, ete.”—-51 Central Law Journal, 243. 

“A Creditor’s Search for the Law.’ 
(Fraudulent Conveyance.)—8 American Law- 
yer, 460. 

‘‘Uniformity of Diversity."—8 American | 
Lawyer, 463. 

*“*Federal Taxation of Inheritance.”—39 
American Law Register, N. S. 737. 

‘*How Unauthorized Gubernatorial Ap.- | 
pointments to the United States may be At- | 
tacked.”—39 American Law Register, N. S. | 
721. 

** Twice Vexed.” 
of the Peace, 611. 

** Some Judgments; How to Enforce Them.” 
—1 North Carolina Law Journal, 259 

** Prescriptive Right to Light and Air.”—2 


(Judgments. )—64 Justice | 





Bombay Law Reporter, 193. 

**Suits between Husband and Wife.”—4l 
Central Law Journal, 284. 
of 
Albany Law Journal, 


* Ratification Agent’s Contract.’’—62 
233. 

‘Taxes and the Constitution.”—6 Virginia 
Law Register, 371. 

**The Politics of Aristotle.”"—15 Political 
Science Quarterly, 273. 

‘* American Governmental Methods.”—15 
Political Science Quarterly, 260. 

‘* City Government in Canada,”—15 Politi- 
cal Science Quarterly, 240. 

** Direct Taxes under the Constitution.”— 
15 Political Science Quarterly, 217. 

‘*Money and Prices.”—15 Political Science 
Quarterly, 196. 

“Trusts.”"—15 Political Science Quarterly, 
181. 

‘*Completion of Contracts by Mail or Tele- 
graph.”—39 American Law Register, N.S.354 

“Status of Inkabitants of Territory Ac- | 
quired by Discovery, Purchase, Cession, or | 
Conquest, the Usage of the 
United States.” —39 American Law Register, 
N. 8S. 332. 

** Has the Study of Law a Place in Liberal 
Education ?”—39 American Law Register, 
N. S. 321. 

“The Payment of Alternative and Trust 
Deposits.”—17 Banking Law Journal, 721. 

‘Labor Organizations; The Right to Con- 
trol the Price of Labor; The Right to Strike.” 
—51 Central Law Journal, 301. 


according to 


| the court says: 


| timony establishes. 


Ghe Humorous Side. 


Trem Urpwarp Tenvency.—The tendency 
of men to want all that is coming to them 
seems to have attracted the philosophic atten- 
tion of a North Carolina judge, who says ina 
recent opinion: ‘‘Our attention has not been 


|called to any instance where a municipal 


contractor holding an exclusive privilege bas 
charged less than the maximum allowed by 
his contract.” 

He Dieressep.—Lawyers who complain 
of the increasing multitude of reports are, of 


| course, pleased with those easy-going opinions 


which gracefully wander off among the flowers 
that bloom in the spring. In a recent case 
the judge, after traveling outside of the case 
for six pages, frankly says: ‘‘In the discus- 
sion of this point we have digressed from 
what is necessary to a decision herein.” 
WELL-ReEaD Prysictans.—An alleged pa. 
retic, cross-examining physicians who testified 


j against him, is shown by a report of the trial 
|}in the Washington Post to have caught them 


as follows: After getting facts as to the 
extent of their experience and asking each 


of them if he thought he had in that short 


|time become qualitied to testify as an insane 


expert, he asked each of them in particular 
as to what works on insanity he had read, 


naming several well-known works, then ask- 


ing if he had read ‘‘Oomah” on that subject. 
Each replied that he had. Then the alleged 
paretic, in high informing them that 
thereis nosuch work as *‘Oomah,” announced 


‘ 


glee 


‘The kindergarten class is excuseu from fur- 


| ther examination.” 


Errorr TO DEMONSTRATE A PROPOSITION 
—In a report of a Kentucky homicide case 
**One of the attorneys for 
the commonwealth, during his argument, 
laid down upon the floor and holloed at the 
top of his voice, ‘ Dan Owens, come here and 
strikeme with that club,’ and called upon others 
to come and strike him with a ‘ board heart.’” 
But the court did not deem this prejudicial 
It said: n 
for counsel to assume in arguing to a jury, 
still the court cannot attempt in a matter of 
that kind to regulate counsel in his efforts to 
demonstrate a proposition or to call vividly 
before a jury facts which he believes the tes- 
The court cannot regu- 
late counsel in the argument of a case in the 
manner of gestures and attitudes, nor direct 
when he shall modulate his voice or increase 
its tone.” 


error, siti 


“This was an unusual } 





